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THE CHANGING LAW OF FOREIGN CORPORATIONS 1 

THAT " legal spook " known as the corporate entity has caused 
a deal of trouble in the law. Human beings vested by the 
state with certain powers and immunities become a concep- 
tual unity, unknown to zoologists or even to theologians, yet " in con- 
templation of law " a " person ' ' distinct from the persons who helped 
the state to give it birth. This person does business through agents, 
as high-class bipeds do. It commits crimes and torts, it gives to the 
Red Cross and the Y. M. C. A., it goes into bankruptcy, and on 
occasion it may die. But its faculties are only those with which the 
state its creator has endowed it. It never attains to an age of major- 
ity. It is always tied to apron strings. However far it may seem to 
wander from its native heath, in legal contemplation it never leaves 
home. 

This at least was the legal contemplation of Chief Justice Taney in 
the famous case of Bank of Augusta v. Earle. 3 A corporation, he 
said, " must dwell in the place of its creation, and cannot migrate to 
another sovereignty." And for a reason he gave : " It exists only in 
contemplation of law, arid by force of the law; and where that law 
ceases to operate, and is no longer obligatory, the corporation can 
have no existence." This would lead one to infer that a corporation 
outside the state of its origin could neither buy nor sell, give nor re- 
ceive promises, sue nor be sued. But the decision in Bank of Augusta 
v. Earle was that a Georgia banking corporation could buy a bill of 
exchange in Alabama through its Alabama agents, unless Alabama for- 
bade, and that so long as Alabama was silent it would be presumed to 
consent. Thus the corporation was allowed to act in Alabama through 
the same and only means that it could act in Georgia, i. e., through 
agents. It might, therefore, as easily have been said that a corpora- 
tion has no existence anywhere, except in nubibus or some similar 
abode of legal contemplation, but that nevertheless it may act through 
agents either in the state of its creation or elsewhere. To debate the 
habitat of a corporation, when the corporation is only an idea, seems 
as superfluous as arguing about the number of angels that can dance 

l The Position of Foreign Corporations in American Constitutional Law. By 
Gerard Carl Henderson. Cambridge, Harvard University Press, 1918. — xix, 199pp. 
2 (1839) 13 Pet. 519. 
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on the point of a needle. What counts is how human beings can act 
in the name of the idea, and what will be done to human beings and to 
property in that name. 

These are important matters to settle, and the courts have labored 
long and painfully to settle them. The problems are eminently prac- 
tical rather than philosophical ones, and their solution should be dic- 
tated by judgments founded on practical considerations. Such a 
metaphysic as Taney's could never be trusted to do the job alone, and 
it has not been accorded any such exclusive r61e. Nevertheless it has 
played an important part in the process. It has delayed wise answers 
to various questions, and it has given excuse for more metaphysics to 
cure or counteract the evils it has threatened. Fiction has been added 
to fiction in laying stepping stones on the paths to realism. Not all 
the paths have yet reached that commendable goal, but in recent years 
the advance has been rapid. The law of foreign corporations is to- 
day in a state appreciably better than that of a decade or so ago. 

In the United States the position of foreign corporations depends in 
large part upon interpretations of the federal Constitution. A state 
may give a larger welcome to corporations of a sister state or of a for- 
eign sovereignty than the federal Constitution requires, but it cannot 
fall short of the hospitality and courtesy demanded by that instrument. 
Any restrictions or burdens that state courts may sanction on the basis 
of their theories of private international law, or what is more com- 
monly called conflict of laws, are liable to be upset by the Supreme 
Court of the United States. The Fourteenth Amendment through its 
due-process clause protects foreign corporations from unwarranted dis- 
abilities or impositions, and the commerce clause is an ever present 
help in time of trouble to all whose business is of a character to bring 
them under its aegis. Now and then foreign corporations receive aid 
and comfort from the full-faith-and-credit clause, the obligation-of- 
contracts clause and the provision that states shall not deny to persons 
within the jurisdiction the equal protection of the laws. The ques- 
tions raised under these various clauses must all be regarded as ques- 
tions of constitutional law, although many of them depend for their 
answers, not upon any literary interpretation of the Constitution, but 
upon conceptions of the nature of a corporation and upon theories of 
conflict of laws as to the status of corporations outside the state of 
their domicile. The presence of the constitutional issue enables the 
Supreme Court to apply its own theories of conflict of laws in place of 
those preferred by the courts of the states whenever the latter are re- 
sisted as too illiberal. 
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Many of the problems presented are as technical as any with which 
courts have to deal. Their solution, however, is as much a matter of 
interest to the economist and the student of government as to the 
practicing lawyer or the scholarly jurist. Owing to the number of 
corporations whose activities transcend the limits of a single state, the 
extent to which each state may exclude them or impose harsh terms 
as the price of admission raises issues vital to the conduct of the busi- 
ness life of the country. The settlement of these issues affords con- 
crete illustrations of the nature of our federal system of government. 
No adequate view of the position of a state in the United States can 
be gained from the mere perusal of the pertinent clauses of the Con- 
stitution. Only from a full knowledge of the details of their applica- 
tion can one comprehend to what degree we are a nation and to what 
degree a loose league of independent communities. An examination 
of the power of a state over corporations created by a sister state is a 
necessary part of any comprehensive study of our American form of 
federalism . 

I 
Such an examination is embodied in Mr. Henderson's study of The 
Position of Foreign Corporations in American Constitutional Law} 
The sub- title calls the work " a contribution to the history and theory 
of juristic persons in Anglo-American law." The author necessarily 
has much to do with theory, for the courts proceed along theoretical 
lines. But Mr. Henderson cares little for theory for its own sake. 
He is more interested in what is actually done in its name. He looks 
behind the theory to find the political and economic motives that have 
produced it. When theory and fact disagree, he prefers truth to fic- 
tion. When logic and sense conflict, he cleaves to sense. And he 
shows that in the long run the Supreme Court has done the same. 
For example, in discussing the commerce clause he tells us : 

Primarily, the effect of the commerce clause has been to place on the 
Supreme Court the duty of balancing and adjusting national and local in- 
terests .... From the nature of the problem no logical delimitation is 
possible .... Hence formulas and doctrines have been avoided ; the Su- 
preme Court has developed a technique and a method of approach rather 
than a set of principles. In so doing it has exercised functions which, it 
must be admitted, are often more nearly legislative than judicial ; yet this 
is a difficulty inherent in the nature of the problem [page 117]. 

1 See note 1 , p. 549. 



552 POLITICAL SCIENCE QUARTERLY [Vol. XXXIII 

And by way of reinforcement Mr. Henderson quotes a masterly pre- 
sentation of the same position in Webster's argument in Bank of 
Augusta v. Earle : 

We have no second Laplace, and we never shall have, with his Mechan- 
ique Politique, able to define and describe the orbit of each sphere of our 
political system with such exact mathematical precision. There is no such 
thing as arranging these governments of ours by the laws of gravitation, so 
that they will be sure to go on forever without impinging [Ibid.']. 

But all too infrequently have any of the judges of the Supreme Court 
recognized the nature of their task so clearly as Webster and Mr. 
Henderson have seen it. The judicial umpiring of the federal system 
has usually assumed the existence of fixed and definite eternal princi- 
ples, even when the court has been palpably inventing rules where 
none existed or changing old rules when they failed to be justified by 
their works. Mr. Henderson seems over-optimistic when he says that 
' ' the theory that a system of law is evolved in the brain of a jurist by 
the application of pure reason to philosophic first principles no longer 
needs to be combatted " (page 7). He must have been singularly 
fortunate in his associations and unfailingly heterodox in his reading. 
A straw vote at the annual meeting of the American Bar Association 
might sadly disillusion him. For men reverently chant the philosophy 
they have inherited, long after they have learned to escape from its 
inconveniences. The disapproval which the so-called sociological 
jurisprudence has called forth from those who did not understand it is 
sufficient evidence that Mr. Henderson's approach to his subject will 
meet with far from universal acceptation. 

This approach he states in his introductory chapter as follows : 

It is now recognized that most rules of law represent a rough compro- 
mise between those economic and social needs of the present which are 
able to make themselves felt, and the formulas and doctrines of the past, 
a compromise constantly being worked over and readjusted, all the while 
striving towards logical consistency merely because inconsistency means 
litigation and waste of effort. This incessant working over of old law into 
new is taking place as much in constitutional law as in private law. In- 
deed, general phrases embodied in a constitution are often little more than 
mandates for judicial law making. As raw material for this law making, 
judges must use the social institutions and concrete legal relations with 
which they are familiar. The dynamic element in the development of a 
principle of constitutional law is therefore generally to be found in a chang- 
ing economic background. New economic phenomena, railroads, industrial 
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combinations, the emergence of hitherto disregarded social classes, deter- 
mine its growth. They must be taken into account if the study of consti- 
tutional law is to be more than fine-spun theory [pages 7-8] . 

Undoubtedly one reason why this analysis of the behavior of courts 
often provokes hostility is that it lends sanction to the departure from 
established doctrines that satisfy and safeguard what are known as 
vested interests. In the struggles between those who direct the pro- 
cesses of production and distribution and those who tend machines, 
time- honored formulations of the preference for individualism and 
laissez /aire favor the interests of one group to the resulting disap- 
pointment of the hopes of the other. And a doctrine that supports 
cherished possessions or position is pleasant and readily ascribed to 
the abiding nature of the universe which courts must inevitably per- 
ceive and respect. Change is unhallowed if it is unprofitable. The 
struggle for realism in the law has aroused most attention when it was 
associated with the phenomenon that Mr. Henderson calls " the 
emergence of hitherto disregarded social classes." When part and 
parcel of this process of readjustment, the effort to substitute fact for 
fancy has widely been regarded in a spirit which lacks something of 
scientific objectivity. 

The jurisprudence of conceptions has also been nourished by the 
indolence and incapacity of man. Doctrine is so much lovelier and 
more tractable than facts can ever hope to be. Good logic is so much 
easier to practice than good sense. The passion to have things settled, 
which has cherished a clock-work conception of the universe , affection- 
ately attaches itself to similar mechanical views of the law. Unless 
law is eternal, how is it to be saved from every gust of doctrine that 
human caprice may blow? Shall we not rather bear those ills we 
have than fly to others that we know not of? And so sociological 
jurisprudence, or the attitude that traces the development of the law 
as an ever-continuing process of adjustment to changing conditions 
and seeks to accelerate the pace, has to struggle against timidity, 
laziness and mediocrity as well as against intrenched interests. 

The intrenched interests, however, present no formidable obstacle to 
the cordial reception of a realistic analysis of the problem of state 
power over foreign corporations. The conceptualist notion that a 
foreign corporation is an Ishmaelite is not likely to be invested with a 
perpetual sanctity by those who have most piously worshipped concep- 
tualism when it thwarted collective bargaining or exalted freedom to 
work long hours in bake-shops. Mr. Henderson may therefore expect 
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"sound " lawyers to approve his methodology in the field he cultivates, 
though they ridicule the same technique when applied to situations 
where their knowledge is more meager and their sympathies less 
awakened by the facts. Whether his book will persuade those who 
have hitherto sat in the seat of the scornful that what is sauce for the 
goose is sauce for the gander is of course another question. Some, it 
is to be hoped, will learn the lesson which he offers for handling pro- 
blems much more vital than those with which he deals. 

II 

Mr. Henderson pictures the conflict over the powers and immunities 
of foreign corporations as a struggle between two theories, each of 
which arises from the facts of the period in which it holds most sway. 
The restrictive theory was adopted when corporations were anomalies, 
when they were likely to be monopolies or to wield some part of gov- 
ernmental power (pages 10-35). It " tends to emphasize the extra- 
ordinary character of the privileges with which the members of a 
corporation are endowed, and the high nature of the act of sovereignty 
by which their corporate franchise is conceded " (page 1). Its " eco- 
nomic substratum may be said to be the jealousy of local interests, the 
fear of world competition " (Hid.). The liberal theory, on the other 
hand, " looks upon a corporation rather as a normal business unit, and 
its legal personality as no more than a convenient mechanism of com- 
merce and industry " (Ibid.). Its " material basis is the growing in- 
ternationalism of business, of trade, of investment" (/did.). 

The liberal theory belongs still to the future. The Supreme Court 
is not yet formally committed to it. " But in the past decade, in a 
striking series of decisions, one element after another of the restrictive 
theory has been sacrificed, and one tenet after another of the liberal 
theory adopted. The final synthesis has not yet been made, but it 
does not seem far away " (page 3). The court has not yet denied the 
power of a state to exclude or eject a foreign corporation from local 
business within its borders. But it no longer accepts to the full the 
old notion that the power to exclude carries with it an absolute power 
' ' to impose such conditions upon permitting the corporation to do 
business within its limits as it may judge expedient." ' The pressure 
of facts has driven salients into the old positions, but it has not wholly 
reduced them nor co-ordinated the advances made. It has spoiled the 

•Mr. Justice Field in Horn Silver Mining Co. v. New York, (1892) 143 U. S. 
3°5» 3'5- 



No. 4] CHANGING LAW OF FOREIGN CORPORATIONS 555 

"certainty and logical completeness" of "the traditional theory" 
(page 7), but has set no new consistency in its stead. It has rejected 
conclusions without denying the premises on which they were based. 

One reason why the premises may seem to remain still intact is 
doubtless that the court has not been called upon to pass explicit 
judgment upon them. No state seems inclined unreservedly to ex- 
clude any foreign corporation, except those engaged in some business 
of a special and unusual character, like banking. Of such business the 
Supreme Court has said through Mr. Justice Holmes : 

We cannot say that the public interests to which we have adverted, and 
others, are not sufficient to warrant the state in taking the whole business 
of banking under its control. On the contrary, we are of opinion that it 
may go on from regulation to prohibition except upon such conditions as it 
may prescribe. 1 

Thus any restrictions on foreign corporations seeking to engage in 
banking within a state may be justified by the character of the banking 
business without the aid of any theory of absolute power over corpora- 
tions of a sister state. 

The same may be said of foreign insurance companies. More and 
more insurance is coming to be regarded as a governmental function. 
It is significant that nearly all of the cases which have relied on the 
restrictive theory in its most drastic form have been concerned with 
corporations engaged in insurance, from Paul v. Virginia 2 in 1868 to 
Security Mutual Life Insurance Co. v. Prewitt 3 in 1906. These cases 
have had to do, not with absolute exclusion, but with discriminatory 
burdens or with exclusion for specific named reasons. Where the 
reason was that the corporation had removed a case to the federa' 
courts, the judicial sanction of the expulsion could only with great 
difficulty be based on the character of the business which the corpora- 
tion was conducting. But, as will be pointed out later, it is probable 
that these cases are no longer law. And the discriminatory burdens 
may rest on special grounds. As Mr. Henderson points out in dis- 
cussing Paul v. Virginia : 

By providing a fund within the state to which suitors could have recourse, 
it sought to counteract the circumstance that corporations whose main busi- 
ness was conducted out of the state could not be held up to their obliga- 

1 Noble State Bank v. Haskell, (1911) 219 U. S. 104, 113. 

2 (1868) 8 Wall. 186. 

3 (1906) 202 U. S. 246. 
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tions as easily as domestic concerns. On this ground the law might have 
been sustained, and it was unnecessary to concede the unrestrained power 
of a state to discriminate for the mere joy of discriminating [pages 105- 
106]. 

So, too, the decision sustaining a discriminatory license tax on all 
foreign corporations which did not invest and use their capital within 
the state l may be regarded as merely sanctioning a special form of 
business tax on corporations that profited from their enterprise within 
the state, but escaped from the general property tax. And no occult 
theory is necessary to support a case " upholding the revocation of a 
foreign corporation's right to do business in the state on account of 
violations of the state anti-trust laws" (page no). 2 The general 
police power may sanction National Council v. State Council 3 which 
sustained the grant to a domestic corporation of an exclusive right to 
charter branches of a fraternal and religious order within the state. 
Wherever, indeed, the jurisdiction of the federal courts has not been 
menaced, and foreign corporations have been excluded or subjected to 
formally heavier taxation than domestic corporations, and the state 
action has been approved on the ground of the complete subjection of 
foreign corporations to the will of the state, the same result might usu- 
ally have been attained on other lines of thought. " Where the fact 
of non-residence itself is one of the relevant factors in a legislative 
problem , clearly the state can meet the situation by a proper classi- 
fication " (page 105). 

Nevertheless the cases sanctioning the various exactions that states 
have imposed on foreign corporations have not been based on any of 
these narrow grounds, but upon the broader basis of the restrictive 
theory. Mr. Henderson states the matter accurately when he says : 

Until 1906, therefore, it was clearly the doctrine of the Supreme Court 
that a state might decline to admit a foreign corporation arbitrarily or even 
from a motive contrary to the general purposes of the Constitution ; that it 
might admit it on conditions which result in burdensome discriminations 
between it and domestic corporations, and even between corporations of 
other states ; and that it might admit it on one set of conditions, and then 
without cause impose another and more burdensome set of conditions. 
The state' s attitude toward these ' ' bodies politic ' ' established under foreign 
law was, in the language of Mr. Justice Peckham, one of those " govern - 

1 Pembinia Mining Co. v. Pennsylvania, (1888) 125 U. S. 181. 

2 Waters-Pierce Oil Co. v. Texas, (1900) 177 U. S. 28. 

3 (1906) 203 U. S. 151. 
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mental subjects," regarding which state legislation was virtually unhamp- 
ered by the limitations of the Fourteenth Amendment [pages 1 10-1 1 1] . 

But since 1910 there has been a decided drift in an opposite direction. 
This drift appears, however, in cases declaring state excises to be in- 
valid regulations of interstate commerce ; and the development may 
therefore conceivably be only an application or extension of principles 
long regarded as dominating in the interpretation of the commerce 
clause. Yet the opinions of the judges stigmatize the excises as a 
denial of due process of law as well as a regulation of interstate com- 
merce, and so invite the inference that the limitations of state power 
over foreign corporations engaged in a combined local and interstate 
business apply also to those whose business is entirely local. But no 
case has as yet gone to this extent. And the court's refusal to apply 
to domestic corporations l the rule it applies to foreign corporations 

■Kansas City, M. & B. Ry. Co. v Stiles, (1916) 242 U. S. III. In this case the 
tax in question was imposed by the very law under which the charter of incorpora- 
tion was obtained. In sustaining it, the court observed that the objectors " cannot 
be heard to complain of the terms under which they voluntarily invoked and received 
the grant of corporate existence." Whether the same approval would be given to 
subsequent increases is still an open question. 

Though Mr. Henderson discusses the Stiles case on page 158, he says on page 156 
that " the doctrine of the Telegraph and Pullman cases, that a state cannot in the 
guise of a license fee, tax a foreign corporation with respect to interstate business, or 
property beyond the jurisdiction, is of course applicable, a fortiori, to domestic cor- 
porations." But the tax in the Stiles case was measured by total capital stock, ex- 
actly like the taxes declared invalid in the Telegraph and Pullman cases. If the 
distinction between these cases and the Stiles case does not rest on the existence of 
greater power over domestic than over foreign corporations, it must be based on the 
distinction between taxes in force at the time the corporation is created or first enters 
the state and those first imposed at some later time The taxes from which foreign 
corporations have been relieved appear to have been first demanded at some time 
after the corporation became established in the state, though in several of the opin- 
ions this fact is not deemed worthy of mention. Mr. Henderson refers to this and 
remarks that " there is undoubtedly much in the cautious language of the Supreme 
Court giving sanction " to the view that even a foreign corporation cannot complain 
under the Fourteenth Amendment of any tax in force before its entrance to the state. 
" If this view prevails," he continues, " the doctrine of the state's power to exclude 
foreign corporations has still much vitality left " (pages 159-lot). 

It seems much more likely that domestic corporations will be relieved from burdens 
on interstate commerce imposed subsequent to their creation than that foreign cor- 
porations will be held subject to such exactions as are required at the time of their 
entrance to the demanding state. But it would not be surprising if the court means 
to draw the line between foreign and domestic corporations, relieving the former, 
when they are engaged in interstate commerce, from all taxes measured in ways that 
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makes it doubtful whether it will hold that foreign corporations which 
cannot plead the commerce clause are entitled to the same immunities 
under the due-process clause alone that are accorded under the due- 
process and commerce clauses together. 

Ill 

Mr. Henderson's treatment of this problem is the only part of his 
work against which any valid criticism might be directed. His chapter 
on the commerce clause is largely devoted to a review of the cases 
denying the right of a state to exclude foreign corporations from inter- 
state commerce or to tax such corporations or others on their interstate 
business. Ever since 1877 it has been clear that the restrictive theory 
was no source of state power over the interstate commerce of foreign 
corporations. But in a number of cases specific taxes on the local 
business of a foreign corporation have been approved, notwithstanding 
the fact that the greater part of the business was interstate (pages 127- 
128). It was implied that it did not matter that the local business 
was not sufficiently remunerative to pay the tax, provided the corpora- 
tion was free to escape from the imposition by renouncing the local 
business. In 19 10, however, in the Telegraph and Pullman cases, the 
court, with much travail and by a vote of five to four, decided that a 
state could not measure an excise on the local business of a foreign 
telegraph or sleeping-car company by its total capital stock representing 
property without as well as within the state. To these cases Mr. 
Henderson devotes the last four pages (128-131) of his chapter on 
the commerce clause. Fuller treatment of these and later decisions 
which follow or distinguish them is given in the two succeeding chap- 
ters on "the doctrine of unconstitutional conditions" (pages 132- 
147) and on " foreign corporations and the Fourteenth Amendment" 
(pages 148-162). The effect of this arrangement is a questionable 
insulation of the question of state power over foreign corporations not 
engaged in interstate commerce. 

By thus subordinating the interstate- commerce element in the cases, 
the author seems to the reviewer to have become over-optimistic as to 

regulate interstate commerce or exact tribute from property without the state, and 
subjecting the latter to whatever may be demanded. It may be difficult to reconcile 
such positions on any theoretical basis, but the greater power over domestic than 
over foreign corporations finds some practical justification in the difference between 
one tax and a possible forty-seven, and in the opportunity of domestic corporations 
to surrender a charter carrying with it heavy burdens and to obtain a new one from 
some more lenient master. 
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the extent to which the Supreme Court has abandoned the restric- 
tive theory. Mr. Henderson presses the view that " what the Supreme 
Court has really done is to abandon the traditional doctrine that a for- 
eign corporation can be excluded at the will of the state " (page 147). 
By this he seems to mean that the view has been abandoned entirely, 
even as to foreign corporations engaged solely in local business. This 
must go at least so far as to say that, whereas previously the power to 
exclude such corporations was so absolute that it did not matter for 
what reason it was exercised, now the exclusion requires justification 
by some good reason. The argument is that, since unlimited power to 
tax followed from unlimited power to exclude, the court in curbing the 
power to tax necessarily restricts the power to exclude. When the 
conclusion cracks, the premise must inevitably crack too. But Mr. 
Henderson does not sufficiently stress the point that the fissure in the 
premise need extend no further than that in the conclusion. The only 
price- fixing to which a state has thus far been subjected in respect to 
excises on the local business of foreign corporations is where that local 
business is carried on in connection with an interstate business. From 
the actual decisions, therefore, we can safely infer no more than that a 
state has no longer an unlimited power to exclude a foreign corpora- 
tion from engaging in a local business that is united with interstate 
commerce. 

I. 

Mr. Henderson seems to give full recognition to this position in his 
chapter on the commerce clause. He refers to the view of Mr. Justice 
White in the Telegraph case to the effect that "a state could on no 
account deprive an interstate railroad of the sort here involved of the 
right to do local business " (page 130), and says that " if this view is 
not taken ... the Telegraph and Pullman cases cannot, it seems to 
me, be sustained on any ground which is not equally applicable to cor- 
porations not engaged in interstate commerce" (page 131), thus im- 
plying that, if the view is taken, there is no compelling logical ground 
on which to infer limitations on state power over foreign corporations 
whose business is wholly local. In support of the view suggested, Mr. 
Henderson says : 

As legal concepts, interstate and intra-state commerce may be distinct and 
separable. Dialectically the "right" to engage in interstate commerce 
need not include the ' ' right ' ' to carry on local business. But if, as a 
matter of business experience, an interstate railroad cannot be properly 
conducted without deriving some revenue from local business, to cut off 
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that revenue does in fact interfere with economical railroading. It is not 
the bare power to carry on interstate commerce that the Constitution guar- 
antees. It is the power to carry it on in a normal, business-like way 
[page 130]. 

This is to say that exclusion from local commerce is a regulation of 
interstate commerce whenever the two can be conducted more satis- 
factorily as parts of a common enterprise. Therefore no tax can be 
justified by an assumed right of exclusion if the exclusion as well as the 
tax would regulate interstate commerce. This makes the commerce 
clause the basis of the decisions limiting the right of the state to tax, 
and gives no reason for believing that the court has qualified the re- 
strictive theory where the commerce clause cannot be invoked. 

But Mr. Henderson is loth to accept this view. His arguments are 
difficult to unravel within the limits set by the demand for the conser- 
vation of paper. They are a blend of the psychological and the log- 
ical — of inference of what the court actually has in mind, and of analysis 
of what logic should put in its mind. If the logical arguments are 
urged only on the hypothesis that the interpretation of the judicial 
psychology is accepted, they seem to be compelling; but if they are 
based on independent considerations, they are open to question. Just 
what the author intends in this respect is doubtful, for the evidence is 
conflicting. 

No exception can be taken to the final paragraph in the chapter on 
the commerce clause : 

To say that these corporations cannot be expelled, as to their local busi- 
ness, for a bad reason, is to beg the whole question, for if the power of ex- 
pulsion exists, the power exists to exact any pecuniary compensation as a 
condition of admission, and the refusal of the corporation to pay that com- 
pensation is not a bad reason. It can be termed a bad reason, only if the 
interstate business is by virtue of the Commerce Clause entitled to a rea- 
sonable contribution on the part of the local business, toward the payment 
of the fixed charges ; or, on the other hand, if the local business is entitled 
on its own account, to constitutional protection against arbitrary exactions 
[page 131]. 

This recognizes that logic does not require the court to extend the 
protection of the liberal theory to foreign corporations engaged solely 
in local business, unless the commerce clause can not or will not be 
construed to forbid arbitrary expulsion from local business appurtenant 
to interstate commerce. From this we should infer that Mr. Hender- 
son's ensuing logical argument is confined to the hypothesis that the 
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commerce clause is not to be construed as preventing arbitrary expul- 
sion from local business even where it forbids arbitrary taxation of that 
business. Though he recognizes that the hypothesis is not logically 
necessary, and lays the foundations for concluding that it is logically 
insupportable, he appears to think that the Supreme Court takes a 
different attitude. He notes that " of the five Justices who made up 
the majority [in the Telegraph and Pullman cases] , only Mr. Justice 
White was willing to go so far as to say that a state could on no ac- 
count deprive an interstate corporation of the sort here involved of the 
right to do local business " (page 130). And of Mr. Justice White's 
view, he adds that " there is at least a dictum in a later case against 
it" (page 131). 

But against this interpretation of the author's intention must be set 
the fact that the discussion in his two succeeding chapters on " uncon- 
stitutional conditions" (pages 132-147) and on the Fourteenth 
Amendment (pages 148-162) is not qualified by any reference to the 
possible potency of the commerce clause in the decisions reviewed. 
The presentation conveys no hint that these chapters are not meant to 
be complete in themselves. The author even goes so far as to say that 
the fact that the corporations in the decided cases " were engaged also 
in interstate commerce ... is on principle irrelevant" (page 144). 
He certainly gives the reader the impression that he is contending that 
the logic of what the court has already done requires it to deny to the 
state any arbitrary power to exclude foreign corporations even from an 
independent local business. 

2. 

Such a contention, it must be recognized, finds seeming support in 
the fact that the judges have declared that taxes on foreign corpora- 
tions measured by their total capital stock deny due- process as well as 
regulate commerce. But this, it is submitted, does not establish that 
the commerce clause was not essential to the decisions. A phrase of 
Chief Justice White's in a decision 1 rendered since Mr. Henderson's 
book went to press helps to make this clear. The Chief Justice con- 
cedes that a tax on a foreign corporation measured by its total capital 
stock is an exercise of a power which the state undoubtedly possesses 
because of the right to tax the intra-state business " carried on as a 
result of permission to come in." But of the taxes in question on a 
corporation doing a combined local and interstate business, he says 
that " intrinsically and inherently considered " they are both direct 

1 Looney v. Crane Co., (191 7) 245 U. S. 178. 
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burdens on interstate commerce and a taking of property without due 
process because an exertion of authority over property and rights be- 
yond the jurisdiction. " Intrinsically and inherently considered " they 
were wanting in due process. In order to be saved from sin, they 
must in some way be justified. The issue is whether justification may 
be found in the power of the state to exclude or expel. Mr. Hender- 
son concedes that it can, if the power exists. If therefore the lack of 
power to expel depends on the applicability of the commerce clause, 
then where that clause is not available, the power to exclude may still 
exist, and what would be a denial of due process, if unjustified, may 
find its justification in being regarded as the price of a privilege. 
Thus the court can find the requisite logic to declare that a tax on 
local business, which denies due process when that business is united 
with an interstate business, does not deny due process when the local 
business stands alone. 

In dealing with this problem it must be remembered that there is no 
adjudication denying the power to exclude or expel, except where ex- 
pulsion has been predicated on demands found to be unconstitutional. 
The lack of power to exclude is inferred from the lack of power to 
tax as the state pleases. Since the taxing power has thus far been 
restricted only when the corporation was engaged in interstate as 
well as local commerce, we can infer no greater restriction on the 
power to exclude. The submerged premise need be no broader than 
the visible conclusion. In the cases the due- process element is inter- 
woven with the commerce element. No logic can require that the 
former must have the same force alone that it has when combined with 
the latter. Any discussion of the one apart from the other is likely to 
convey intimations not warranted by the actual situation. Mr. Hen- 
derson's isolated treatment of the Fourteenth Amendment is interesting 
and valuable as a hint of the extent to which the court may be pre- 
pared to go in the future , but it cannot safely be taken as a statement 
of where the court now stands. 

3- 
A similar warning must be posted before the author's treatment of 
the so-called doctrine of unconstitutional conditions. This doctrine 
grew out of attempts by the states to prevent foreign corporations from 
removing to the federal courts suits brought against them in the state 
courts. An agreement not to remove, exacted as a condition on being 
admitted to the state, was held unconstitutional, and exclusion for 
breach of the unconstitutional condition was prohibited. But it was 
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held that the state could expel for actual removal, provided it exacted 
no agreement not to remove. Here of course was a distinction with- 
out a practical difference, since the jurisdiction of the federal courts 
was effectually interfered with so long as the Damoclean sword of ex- 
pulsion hung over the head of every corporation which invoked it. 
This power to expel was confined to expulsion from intra-state com- 
merce. And a recent decision restraining expulsion of a corporation 
engaged in interstate commerce seems to be based, as Mr. Henderson 
points out, "on arguments applicable to all foreign corporations" 
(page 139). It appears likely, therefore, that the Supreme Court is 
now ready to reverse itself, and to hold that no corporation can be ex- 
cluded for the reason that it has removed a case to the federal courts. 

Mr. Henderson recognizes that " if the doctrine of unconstitutional 
conditions had been confined to this class of cases, it need not have 
seriously impaired the accepted view that a state could not expel a 
foreign corporation at will" (page 142). Expulsion for removing a 
case from the state court can be declared unconstitutional as " a 
coercive boycott aimed against the jurisdiction of the United States 
courts" (page 141). But expulsion for refusal to pay a tax, thinks 
the author, can be forbidden only by the Fourteenth Amendment 
(page 162). " In this respect these cases are totally different from 
those involving the right of removal to the federal courts, for a con- 
tract to oust a court of jurisdiction is against public policy and void, 
whereas an agreement to pay a sum of money or to receive service 
through an agent is valid and enforceable" (page 147). When such 
agreements are held unenforceable, " it becomes apparent that what 
the Supreme Court has really done is to abandon the traditional doc- 
trine that a foreign corporation can be excluded at the will of the 
state " (page 147). The doctrine of unconstitutional conditions, he 
concludes, " in its later form, is that a state cannot in the guise of a 
conditional license to do business in a state, exact of a foreign cor- 
poration anything which it could not exact by direct imposition ' ' 
(page 161). 

Here again, in so far as the tax cases are concerned, the conclusion 
is dependent on the validity of the author's assumption that it " is on 
principle irrelevant " that the corporations that have been protected 
" were all corporations engaged also in interstate commerce " (page 
144). But this is the very point to be established. If the Supreme 
Court decides to establish it, well and good. But this will be a step 
in advance of anything yet decided. Taking the cases as they stand 
at present, the doctrine of unconstitutional conditions need go no 
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further than to declare that the state's power of exclusion must be 
limited to exertions of authority that do not impinge on other interests 
than those of the corporation. It cannot be used as a weapon against 
resort to the federal courts. So, too, the freedom of commercial in- 
tercourse between the states is a sufficiently important thread in our 
constitutional fabric to require a court to hold that it can neither be 
bargained away by a corporation, nor restricted by a state through any 
control over other matters that give a leverage on interstate commerce. 
The unimpeded exercise of the jurisdiction of the federal courts and 
the freedom of interstate commerce are matters of general concern, 
ingrained in our federal system. But general interests are appreciably 
less affected by regarding the opportunity to conduct in corporate 
form an independent local business as something that the state may 
put up at auction, with the privilege of rejecting unsatisfactory bids. 
It is therefore open to the court to insist that, where it has explicitly 
or impliedly clipped the power of the state to exclude, it has done so 
only to protect wider and higher interests than those of the corporation 
alone, and that nothing in the law thus far established requires it to 
hold that a corporation as a person protected by the Fourteenth 
Amendment has a constitutional liberty to enter other states to engage 
in purely local business. So far, then, as logic goes, the court can con- 
sistently refuse to make further inroads on the formerly well-established 
restrictive theory. 

4- 
Mr. Henderson's psychological inferences that the court means to 
go further are persuasive, but not fully convincing. It does not seem 
of great importance that there has been little explicit recognition in the 
opinions that the commerce clause, if it prevents high taxation of an- 
cillary local business, must also prevent arbitrary exclusion from that 
business. Nor is it controlling that the court seems to think that there 
may be exclusion from such local business for non-payment of a tax 
thereon that is " intrinsically and inherently " proper and requires no 
justification from any assumed arbitrary power to exclude. 1 The court 
must adjust competing considerations, and the effect on interstate com- 
merce of such exclusion from local business may well be deemed " in- 
direct," like the seizing on execution of property employed in interstate 
commerce. And such inference as might conceivably be drawn from a 
case 2 holding that " a state cannot constitutionally extend a « statu- 

'This is the effect of the dictum in St. Louis S. W. Ry. Co. v. Arkansas, (ior4) 
240 U. S. 350, 368, to which the author refers on page 131. See page 561, supra. 

2 Simon v. Southern Ry. Co., (1915) 236 U. S. 115. 
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tory ' or ' implied ' consent to service on a state officer, as to causes of 
action arising without the state " (page 146) is largely negatived by a 
decision 1 rendered since Mr. Henderson's book went to press, which 
held that, where a foreign corporation has filed a stipulation consenting 
in advance to service on a state official, there is no lack of due pro- 
cess in holding that the consent covers suits on causes of action arising 
without, as well as within, the state. 

Mr. Henderson seems overbold, too, in concluding from Equitable 
Life Society v. Pennsylvania 2 that ' ' it may be confidently asserted , 
then, that the doctrine of unconstitutional conditions applies to all for- 
eign corporations having tangible property permanently located beyond 
the confines of the state, whatever their character or business " (page 
146). This case sustained on special grounds a tax on a foreign in- 
surance company, and the opinion made no mention of the argument 
used in earlier cases that the existence of power to exclude made the 
corporations subject to whatever burdens the state might see fit to im- 
pose. It does not appear, however, that the state contended for any 
such unlimited power, and the court in sustaining the tax on the 
narrower ground can hardly be said to have negatived the existence of 
broader grounds on which the same decision might be reached. Some 
expressions in the opinion, on which Mr. Henderson relies for the in- 
ference that the restrictive theory has been entirely abandoned, appear 
to have been put forward merely as a statement of the only argument 
open to the corporation, without conveying any intimation of the court's 
view of its merits. On the whole, therefore, up to the time when Mr. 
Henderson's manuscript left his hands, the Supreme Court seems to 
have uttered nothing that it cannot readily explain away if it refuses to 
open any new doors to the liberal theory. 3 

1 Pennsylvania Fire Ins. Co. v. Gold Issue Min. & M. Co., (191 7) 243 U. S. 93. 

'(1915) 238 U. S. 143- 

3 Last March, however, in International Paper Co. v. Massachusetts, (1918) 246 
U. S. 135, Mr. Justice Van Devanter went tar towards justifying Mr. Henderson's 
inferences of what the court has in its mind. The learned justice summed up the re- 
sults of recent decisions in six separate and seemingly distinct propositions, two of 
which made no mention of interstate commerce. These stated that the power of a 
state over the local business of a foreign corporation is "not unrestricted or abso- 
lute, but must be exerted in subordination to the limitations which the Constitution 
places on state action," and that the due-process clause forbids a state to tax the 
property of a foreign corporation which is neither located nor used within its borders. 
While interstate commerce was mentioned in the proposition which characterized a 
fee measured by total capital stock as a tax on the entire property of a corporation, 
notwithstanding the fact that the state declares it to be merely a charge for the 
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IV 

Since Mr. Henderson recognizes that the course of future decision 
is uncertain, and suggests in several places the reasoning by which the 
court can refuse to permit the liberal theory to make further inroads, 
any criticism of his discussion must be confined to matters of emphasis 
and presentation. His separate threads take on brighter hues when 
drawn from the fabric than they show in the pattern. But this is the 
way that law develops. Courts often abstract from the complexity of 
previous situations some element needed to support the desired solu- 
tion of a different problem, and find it sufficient for the purpose. 
What are known as two-legged decisions usually leave us in doubt as to 
what would be the factor of safety if either leg were withdrawn. This 
is the case with all the decisions that Mr. Henderson reviews. If in 
dealing with the leg that he desires to strengthen, be has seemed to 
give too little attention to the other with which it has thus far been 
associated, he has nevertheless performed a valuable service in making 
clear the capacities of development in the one with which he is most 
concerned. 

This development he cares for only as an instrument to practical re- 
sults that he desires to see. As he makes clear in masterly fashion 
throughout his whole discussion and especially in his concluding chapter 
called "a critical re-examination", the restrictive theory is out of joint 
with the times and should as a matter of policy be entirely discarded. 
It was the progeny of other days when conditions were fundamentally 
different. It was conceived in artificiality and has been able to live a 
nominal life only because its most grievous implications have been over- 
come by more artificiality or by oblique attack. If it had been re- 
garded as completely sacrosanct, no foreign corporation could have 
been subjected to a personal judgment, for it cannot be " present " so 
as to be served with process. But it can now be served where it is 
" found, doing business," and even the notion that this service is based 
on some implied consent must fall now that foreign corporations en- 
gaged wholly in interstate commerce can be proceeded against. For 
the consent theory was based on the power to exclude , the corporation 

privilege of conducting local business, the most natural inference from this and the 
other propositions is that no assumption of power over any kind of a foreign corpo- 
ration can justify a tax measured in whole or in part by property not within the tax- 
ing jurisdiction. Clearly enough the Supreme Court no longer clings to the notion 
that a state has autocratic power over any foreign corporation that it has allowed to 
establish itself within its borders. Whether it will go a step further and insist on an 
open door for those seeking admittance must, however, still be regarded as doubtful. 
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being assumed to agree to the conditions on which it was allowed to 
come in. Mr. Henderson's presentation of this development (pages 
77-100) and of the orgy of fiction amounting to falsehood by which, 
for purposes of the jurisdiction of federal courts, corporations are 
treated as citizens though it is declared positively that they are not 
(pages 50-76) brings out in striking fashion how the artificial terri- 
torial theory of Taney in Bank of Augusta v. Earle has been thrown 
into the discard by the need of a decent adjustment of practical busi- 
ness problems. 

The possibility that Mr. Henderson has been overzealous in con- 
tending that the logical implications of recent decisions require the 
abandonment of the restrictive theory, even as to foreign corporations 
not engaged in interstate commerce, detracts little, if any, from the 
exceeding merits of his contribution. His isolation of the due-process 
element in the cases may be technically precarious, and yet substanti- 
ally reflect what is going on. He has shown convincingly that the 
changed conditions which have motivated recent developments justify, 
if not require, the further limitation of the old particularistic views of 
Taney's time. Much business that is not technically interstate com- 
merce is national in scope. The amount of capital needed to carry it 
on precludes the possibility of doing it in other than corporate form. 
" In commercial affairs, the business unit, not the human individual, 
is significant ; and to-day the typical business unit is the group " 
(page 179). In the case of a corporation, "the group includes . . . 
not only the passive element, the stockholders , but also the active , pro- 
ductive element, the directors, officers, agents and employees from 
president to common laborer" (page 169). 

It is to this group that the " rights " in a constitutional sense belong. It is 
their interests, in so far as they accord with certain principles of national 
policy, not the interests of a " creature of the law ' ' that the Constitution 
was designed to protect. Now this group is as real, and its interests are as 
real, in one state as another. They are as much jeopardized when a for- 
eign state subjects them to arbitrary or discriminatory legislation as when 
they receive such treatment from the state in which they were incorporated. 
The constitutional question, then, must be whether the law of the state, 
whether domestic or foreign, arbitrarily and oppressively encroaches on 
these group interests, or whether it is merely a legitimate burden imposed 
for meritorious social purposes [page 1 74] . 

No fine-spun theory, however authentic its pedigree, should blind us 
to the fact that a corporation is but a mechanism by which human 
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beings act. In so far as that mechanism has peculiar capacities for 
evil, the state should be allowed peculiar powers of control in excess 
of those permitted in dealing with individuals. But to continue longer 
to ascribe any autocratic power to a state because of mystical concep- 
tions of the nature of the corporate entity is to sacrifice on the altar of 
stare decisis the freedom of business intercourse plainly dictated by the 
need of the times. The early theory of corporations did not spring 
from the Constitution, but from the minds of judges who knew not the 
Israel of today. " As applied to modern industrial conditions, it runs 
contrary to the whole spirit of our constitutional system by permitting, 
at least in theory, discrimination, retaliation, and commercial warfare 
between the states " (page 165). 

V 

Important as is Mr. Henderson's contribution to the particular body 
of law with which he deals, its significance transcends its subject matter. 
As a concrete exposition of the way in which, even in the law, doctrine 
must bend before the facts, the study carries conviction where many 
disquisitions which press the same point in general terms must fail to 
secure converts. Mr. Henderson is as interested in telling us how law 
grows and how it ought to grow, as in advising us what to do with for- 
eign corporations. He shows how the developments which he traces 
" have come rather in the form of exceptions, of presumptions of fact, 
of fictions, of illogical deductions from the assumed principles " (page 
164). But he does not seek to fuse the illogicalities into any doc- 
trinal unity. He turns instead to the driving power behind the shifting 
winds of doctrine. Happily also he gives his method philosophic ex- 
pression, so that those who have found him clarifying the confusion 
with which he specifically deals may learn how to clarify for themselves 
other confusions that admit of similar treatment. 

A few quotations from his closing chapter will reinforce those already 
given. He begins his summary by telling us : 

In the decision of practical controversies, bare logic has perhaps less in- 
fluence even on its professed practitioners than jurists are willing to ac- 
knowledge. Few logical arguments are so compelling that they will not in 
time yield before a strong desire to attain some concrete result. In a psy- 
chological rather than a metaphysical sense, a legal system which claims 
inherent validity may often be merely the expression of a strong social de- 
sire, rooted in economic needs and ambitions, communicated through 
practical experience or intercourse to the mind of some jurist of statesman- 
like quality and creative legal power, and by him formulated as a logical 
framework [page 162]. 
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So Taney's system of foreign corporations, Mr. Henderson finds, 
" represented accurately the dominant desires of the time." It was a 
compromise that " truly reflected what was at the time the social re- 
sultant of the local jealousies and provincial interests of the more 
agrarian communities, and the budding nationalism of commerce and 
finance" (page 163). But the change since then, "by which for 
many purposes the nation rather than the state has become the eco- 
nomic unit, has immensely accentuated those social desires favorable 
to nationalism, and correspondingly weakened the force of local 
jealousies" (pages 163-164). 

Only the extreme juristic idealist would deny that this revolution has had 
some effect on the course of judicial decision. In the subsequent develop- 
ment of Taney's system, there may be traced something not unlike a phe- 
nomenon familiar to students of individual psychology. When an adherent 
of a systematic faith is brought continuously in touch with influences and 
exposed to desires inconsistent with that faith, a process of unconscious 
cerebration may take place, by which a growing store of hostile mental in- 
clinations may accumulate, strongly motivating action and decision, but 
seldom emerging clearly into consciousness. In the meantime the formulas 
of the old faith are retained and repeated by force of habit, until one day 
the realization comes that conduct and sympathies and fundamental desires 
have become so inconsistent with the logical framework that it must be 
discarded. Then begins the task of building up and rationalizing a new 
faith [page 164]. 

To " the extreme juristic idealist" this psycho-analysis of the law is 
sheer futility, if not something worse. Men sit on law faculties who 
would characterize Mr. Henderson's contribution to legal method as 
empty twaddle, unbecoming to the majesty of a law book, or would 
even deem it seditious towards the eternal and unchanging gospel re- 
vealed to the jural saints. But such censors must be troubled by the 
fact that Mr. Henderson explains, where the devotees of eternal prin- 
ciples only confuse. They may not like the way he does it, but they 
cannot neglect the result. Before their very eyes, established doctrine 
succumbs to the demand for improved adjustments. The change takes 
place as Mr. Henderson describes it, whether you like it or no. No 
logical incantations can prevent it or tell where it will stop. You may 
scoff at what has gained the name of sociological jurisprudence ; but, 
unless you are ignorant of the course of judicial decision, you must 
believe in it, as the farmer believed in baptism, " because he had seen 

it done." 

Thomas Reed Powell. 
Colombia University. 



